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CONCERNING THE CLAIM OF: EMPLOYER

DATE AND NATURE OF REFEREE’S DECISION DATE OF APPLICATION FOR WAITING WEEK ENDING DATE

BENEFITS
5/15/2018: Denied 402(e)

2/18/2018 2/24/2018

COMPENSABLE WEEK ENDING DATE(S)

APPEAL FROM REFEREE’S DECISION FILED BY:

Claimant




DISCUSSION: The Department of Labor and Industry (Department) issued a
determination granting benefits to the claimant. The employer filed an appeal, and
following a hearing at which the claimant, the claimant’s attorney, the employer’s
attorney, and one employer witness appeared and testified, the Referee closed the record
and then apparently sua sponte reopened the record. After another hearing, the Referee
issued a decision reversing the Department’s determination. Thereafter, the claimant
filed a further appeal from the Referee’s decision.

Section 402(e) of the Unemployment Compensation Law (Law) provides that a claimant
shall be ineligible for compensation for any week in which her unemployment is due to
her discharge or temporary suspension from work for willful misconduct connected with
her work. While the term "willful misconduct" is not defined in the Law, the Board and
the appellate courts in numerous decisions have defined willful misconduct as an act of
wanton or willful disregard of the employer's interests, a deliberate violation of the
employer's rules, a disregard of the standards of behavior which the employer has a right
to expect of an employee, or negligence indicating an intentional disregard of the
employer's interests or of the employee's duties and obligations to the employer.

Since the claimant was discharged, the employer has the burden of establishing that the
discharge was for willful misconduct in connection with her work, in accordance with the
provisions of Section 402(e) of the Law.

The Pennsylvania courts have held that a deliberate refusal to comply with an employer's
rule or policy ordinarily constitutes willful misconduct. The employer must prove the
existence of the rule or policy, the claimant’s awareness of the policy, and that it was
violated, then the burden shifts to the claimant to prove good cause for the violation or
that the policy was unreasonable.

Here, the claimant was discharged for allegedly violating the Code of Conduct.

At the first hearing, the employer’s main witness ignored a subpoena and did not appear.
The employer did not request a continuance and the Referee closed the record, stating a
decision would be in the mail. However, the Referee improperly, sua sponte, reopened
the record and held another hearing where the employer’s subpoenaed witness testified.

Pursuant to 34 Pa. Code Section 101.24, a party may request a reopening of the record.
The claimant objected at the second hearing, stating that no party requested a reopening
of the record. Requests for reopening shall be made by a party in writing and shall give
the reasons believed to constitute proper cause for not appearing, and they shall be
delivered or mailed. 34 Pa. Code Section 101.24(a). Board regulations define a party as
the Department, the claimant, the last employer of the claimant and another employer
affected by the appeal proceedings. 34 Pa Code Section 101.2. The Referee stated that the
Referee’s boss requested the reopening. It was improper for the Referee to do this sua
sponte, as the Referee is not a party as defined by Board regulations. The Referee works
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for the Unemployment Compensation Board of Review, not the Department.
Furthermore, proper cause for the employer’s witness’s nonappearance at the first hearing
was never established. In fact, no reason was given at all.

Due to the procedural errors in this case, the Board will not consider the testimony of the
second hearing.

At the first hearing, the employer established that it had a policy prohibiting employees
from allowing family, social, or other relationships to influence their official conduct or
judgment or to create the appearance of influencing their official conduct. It also
established it had a policy against employees of the judicial system using the resources,
employees, property, facilities, equipment, time, or funds under their control to
improperly benefit themselves or any other person. Finally, the first hearing established
that on January 30, 2018, the employer held a meeting with the claimant alleging that she
was having an improper relationship with someone in the Allegheny County jail. She was
then suspended.

Based on the testimony of the first hearing alone, the employer has not met its burden of
proving willful misconduct on the part of the claimant.

CONCLUSION OF LAW: The claimant is not ineligible for benefits under the
provisions of Section 402(e) of the Law.

ORDER: The decision of the Referee is reversed and benefits are granted.
UNEMPLOYMENT COMPENSATION
BOARD OF REVIEW
Richard W. Bloomingdale, Chairman

John T. Poprik, Member

Keren Putman, Member



CLAIMANTS RULED INELIGIBLE by this decision may be subject to an overpayment, recoupable by deduction from
future unemployment compensation benefits or by direct repayment.

APPEALING A UC BOARD OF REVIEW DECISION TO THE COMMONWEALTH COURT

If a party disagrees with the Board’s attached disposition, the party has the right to file a petition for review with the
Commonwealth Court of Pennsylvania. A petition to the Commonwealth Court may be filed within 30 days of the mailing
date of the Board’s disposition. The Board has nothing to do with the filing or processing of petitions to the Court. The
Board does not represent either the claimant or the employer before the Court. Petitions may be filed in person or by mail.
If mailing, you may wish to use a U.S. Postal Service Certificate of Mailing, Form 3817. You may obtain the form at the
post office or on the USPS website, but a USPS employee must complete it at the post office.

Prior to filing a petition for review with the Commonwealth Court, a party may wish to consult an attorney. If a claimant
qualifies, free legal assistance may be available from local legal services organizations, local bar associations, or law school
clinics.

COMPLETE AND MAIL YOUR 3817 FORM AND PETITION TO:

Commonwealth Court of Pennsylvania
Pennsylvania Judicial Center
601 Commonwealth Avenue, Suite 2100
P.O. Box 69185
Harrisburg, Pa. 17106-9185

Also
Mail a Copy of the Petition by Certified Mail, Return Receipt Requested to:
Pennsylvania Office of Attorney General Unemployment Compensation Board of Review
16™ Floor, Strawberry Square Department of Labor and Industry
Harrisburg, Pa. 17120 _ 651 Boas Street, 10" Floor

Harrisburg, Pa. 17121

Mail a Copy of the Petition by First-Class Mail to:
If Claimant Appealing to Court: To the Employer
or
If Employer Appealing to Court: To the Claimant

If you have any questions regarding the filing of a
petition for review with Commonwealth Court, you may call:

717-255-1650

REQUESTING THE UC BOARD OF REVIEW TO RECONSIDER ITS DECISION

A party aggrieved by a Board decision may submit a request to the Board to reconsider the decision. The request must be
submitted no later than 15 days after the decision mailing date. Reconsideration will be granted only under very limited
circumstances, for “good cause.” The Board, in most cases, cannot revisit its previous credibility determinations. Also, the
Board will not accept additional evidence, unless the party could not have presented the evidence at an earlier stage.

The submission of a request for reconsideration to the Board does not extend the time limit for filing a petition for review
with Commonwealth Court.





